REPORTABLE
N THE SUPREME COURT OF | NDI A

ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO._ 10601 OF 2013
[ARISING OUT OF S.L.P. (C) NO 20381 OF 2012]

CH RONJI LAL SHARMA HUF C.. APPELLANT( s)
Ver sus

UNION OF | NDI A AND OTHERS &7 RESPONDENT( s)

JUDGMENT

RM |ODHA J.

Leave granted.

2. The brief facts necessary for consideration
of the issue raised in the appeal are these: In the
search conducted in the house of the appellant on
31.1.1990, a cash amunt of Rs. 2,35,000/- was
recover ed. On 31.5.1990, an order wunder Section
132(5) of the Inconme Tax Act, 1961 (for short *“the
Act”) canme to be passed. The Assessing Oficer
calculated the tax liability and the cash seized in
t he search from the appel lant's house was

appropri at ed. However, the order of the Assessing
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Oficer was finally set-aside by the Inconme Tax
Appellate Tribunal (for short “the Tribunal”) on
20. 2. 2004. The revenue accepted the order of the
Tri bunal . Consequently, the appellant has been
refunded the amount of Rs. 2,35,000/- along wth
interest from 4.3.1994 (date of l|ast of the reqular
assessnments by the Assessing Oficer) until the date
of refund.

3. The appellant (assessee) clains that he is
entitled to interest under Section 132B(4)(b) of the
Act which was holding the field at the relevant tine
for the period from expiry of period of six nonth's
from the date of order under Section 132(5) to the
date of regul ar assessnent order. |In other words,
the order under Section 132(5) of the Act having been
passed on 31.5.1990, six nonths expired on 30.11.1990
and the last of the regular assessnments was done on
4.3.1994, the assessee clains interest under Section
132B(4) (b) of the Act from 1.12.1990 to 4.3.1994.

4. Section 132 of the Act deals with search and
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sei zure. Sub-section (5) thereof, which is relevant
for the purposes of the present appeal, reads as
under :

(5): Where any noney, bullion, jewellery or
other valuable article or thing (hereafter
in this section and in sections 132A and
132B referred to as the assets) is seized
under sub-section (1) or sub-section (1A,
as a result of a search initiated or
requisition nmade before the |Ist day of
July, 1995, the Inconme-tax Oficer, after
affording a reasonable opportunity to the
person concerned  of being heard and
maki ng such enquiry as nmay be prescribed,

shall, within one hundred and twenty days
of the seizure, make an order, wth the
previ ous approval of t he Joi nt

Conmmi ssi oner) -

(i) estimating the undisclosed incone
(i ncl udi ng t he I ncone from t he
undi scl osed property) in a summary nanner
to the best of his judgnent on the basis
of such materials as are available wth

hi m

(i) cal culating the amount of tax on
the incone so estimated in accordance
with the provisions of the Incone |ncome-
Tax Act, 1922 (11 of 1922), or this Act;

(iia) determning the amount of interest
payable and the anount of penal ty
I nposabl e in accordance W th t he
provi sions of the Indian |Inconme-Tax Act,
1922 (11 of 1922), or this Act, as if the
order had been the order of regular
assessnent;

(ii1) specifying the anount that wll be
required to satisfy any exi sting
liability under this Act and any one or
nore of the Acts specified in clause (a)
of sub-section (1) of section 230A in
respect of which such person is in
default or is deened to be in default,
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and retain in his custody such assets/or
part  thereof as are in his opinion
sufficient to satisfy the aggregate of the
anounts referred to in clauses (ii), (iia)
and (iii) and forthwith release the
remai ning portion, if any, of the assets to
the person from whose custody they were
sei zed:

Provided that if, after taking into account
the nmaterials available wth him t he
Income Tax Oficer is of the view that it
IS not possible to ascertain to which
particular previous vyear or years such
I ncome or any part thereof relates, he may
calculate the tax on such incone or part,
as the case may be, as if such incone or
part were the total anmbunt chargeable to
tax at the rates in force in the financial
year in which the assets were seized and
may al so determine the interest or penalty,
I f any, payable or inposable accordingly:
Provided further that where a person has
paid or made satisfactory arrangenents for
paynent of all the anounts referred to in
clauses (ii), (iia) and (iii) or any part
thereof, the Incone-Tax Oficer may, wth
t he previ ous appr oval of t he Chi ef
Commi ssi oner or Conm ssioner, release the
assets or such part thereof as he may deem
fit in the circunstances of the case.”

5. Section 132B deals wth the paynent of
I nt er est on delayed assessnent. Omtting the
unnecessary part, the relevant provisions of Section
132B(4) (a) and(b) of the Act read as under:

132B: Application of retained assets........

(4)(a) The Central Government  shal | pay
sinple interest at the rate of fifteen per
cent per annum on the anount by which the
aggregate of noney retained under Section 132
and of the proceeds, if any, of the assets
sold towards the discharge of the existing
liability referred to in clause 3 of sub-
section (5) of that section exceeds the
aggregate of the amounts required to neet the

http://www.itatonline.org

Page 4



5

liability referred to in clause (i) of sub--
section (1) of this section.

(b) Such interest shall run from the
date imediately following the expiry of the
period of six nonths from the date of the
order under sub-section 5 of section 132 to
the date of the regular assessnent or
reassessnent referred to in clause (i) of
sub-section (1) or, as the case may be, to
the date of last of such assessnents or re-
assessnents.

5. A close |ook at the above provisions and,
particularly, clause (b) of Section 132B(4) of the
Act clearly shows that where the aggregate of the
amounts retained under Section 132 of the Act exceeds
the amounts required to neet the liability wunder
Section 132B(1)(i), the departnent is liable to pay
sinple interest at the rate of fifteen percent on
expiry of six nonths fromthe date of the order under
Section 132(5) of the Act to the date of the regular
assessnent or re-assessnent or the Jlast of such
assessnents or reassessnents, as the case may be. It
is true that in the regular assessnent done by the
Assessing O ficer, the tax liability for the rel evant

period was found to be higher and, accordingly, the
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seized <cash under Section 132 of the Act was
appropriated against the assessee's tax liability but
the fact of the matter is that the order of the
Assessing Oficer was over-turned by the Tribunal
finally on 20.2.2004. As a mtter of fact, the
interest for the post assessnent period i.e. from
4.3.1994 until refund on the excess anount has already
been paid by the departnent to the assessee. The
departnment denied the paynent of interest to the
assessee under Section 132B(4)(b), according to M.
Arijit Prasad, |earned counsel for the revenue on the
ground that the refund of excess anmount is governed
by Section 240 of the Act and Section 132B(4)(b) of
the Act has no application. But, in our view, Section
132B(4) (b) deals with pre-assessnent period and there
is no conflict between this provision and Section 240
or for that matter 244(A). The forner deals with pre-

assessnent period in the matters of search and sei zure
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and the later deals with post assessnent period as per
the order in appeal.

7. The view of the departnent is not right on the
pl ain reading of Section 132B(4)(b) of the Act as
I ndi cat ed above.

8. We, accordingly, allow the appeal and set-
aside the inpugned order and hold that the appellant
is entitled to the sinple interest at the rate of
fifteen percent per annum under Section 132B(4)(b) of
the Act from1.12.1990 to 4.3.1994.

9. The revenue shall calculate the interest
payable to the assessee as above and pay the sane to

t he appellant (assessee) within two nonths from today.

No costs.
............................ J.
(R M LODHA)
............................ J.
( MADAN B. LOKUR)
........................... J.
( KURI AN JOSEPH)
NEW DELH ;

NOVEMBER 26, 2013.
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